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 What is an International Maritime Contract 

of Employment?  

An International Maritime Contract of Employment is 

an employment agreement that concerns a seafarer 

for the purpose of his boarding a foreign flag vessel. 

The scope of such contracts includes all services 

carried out on-board, for a maritime cruise, or any job 

related to the running, operating, maintenance and 

functioning of the ship. In the majority of cases, the 

content of the contract is ruled by the law of the flag, 

namely, the law of the State where the ship is 

registered, or the law chosen by the contracting 

parties.  

Now arises the question of the eventual connection 

of the international maritime contract of 

employment to French law, when the foreign flag 

ship is operated from a French port.  

 

 

 Which is the applicable law?  

On principle, the maritime employment agreement’s 

applicable law is the one chosen freely by the 

contracting Parties provided that it does not 

contravene public order.  

In the absence of choice, the “Rome I” Regulations 

(593/2008) on the law applicable to contractual 

obligations, determines which law is applicable to 

maritime employments contracts.  

In all events, the article 8.1 provides that the choice 

of law by the parties cannot deprive the salaried 

worker of the protection afforded by the mandatory 

provisions applying under the law that would have 

been applicable in the absence of choice.  

The European Court of Justice has ruled that the 

applicable law, in the absence of choice, is the one of 

the place of the business (ECJ, 4th Chamber, 

December 15th 2011, C384/10, Ja Voogsgeerd 

c/Navimer SA) that prevails on the place of signature 
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International Maritime Contract of Employment 

Is it really possible to escape French law? 

 

 
You are the purchaser or the ship-owner of a foreign flag vessel, attached to a French port 

and you employ a crew composed of French and/or foreign seafarers.  

The employment contract of your employees is under foreign law and includes a foreign 

choice of jurisdiction clause.  

If a dispute that arose from the dismissal of one of your employees, has led you before a 

court, it seems evident that French law, being so harsh towards the employers, shouldn't 

apply... it may !  

Following an early termination of an international maritime contract of employment, two 

essential questions arise : 

  - What are the laws applicable to the employment relationship, in addition to the 

law chosen by the parties to which the contract refers itself?  

 -Who has jurisdiction to hear the case? 
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of the contract (Patrick Chaumette “Le rattachement 

d'un capitaine de yacht au lieu de conclusion de son 

contrat en France" /The attachment of a yacht 

captain to the place of the conclusion of his contract 

in France, DMF 2014 p 214). 

The judges also take into account the reality of the 

center of gravity of the work relation (place of 

boarding, disembarking, reception of instructions).  

If such a place is impossible to identify, the current 

case law gives jurisdiction to the courts of the place 

of the subsidiary where the salaried worker was 

hired. The reasoning is identical to the one 

concerning the applicable law.  

In practice, in case of termination of the contract of 

employment and when a ship has a convenient  flag, 

it is not rare that judges do not take into account the 

flag's law and apply the law of the home port, 

working harbor or of the seafarer's on-land residence. 

The termination of the contract is ruled by the law of 

the country with which it has the most connection.  

The European Court of Justice deals in the same way 

with conflict of jurisdiction cases, that is litigations 

relating to the choice of the competent court, and the 

determination of the usual place of business with the 

place of conclusion of the contract (ECJ, high 

chamber, March 15th 2011, aff n°C-29/10, Heiko 

Koelzsch c/Luxembourg).  

 

We then have to combine the law chosen by the 

parties and the law of the usual place of 

business. In this case it would be the law of the 

home-port of the ship, so french law. All the 

provisions of the two laws would have to be 

compared object by object and apply the most 

favorable to the salaried worker.  

This question must be thought about prior to 

hiring a seafarer in order to avoid any surprises 

and so that your liability is not engaged 

subsequently. 

 

 Which Court has territorial jurisdiction? 

 

The specific case of Ship-arrest: jurisdiction of 

the courts of the port where the ship is at the 

moment of the arrest 

The 1952 Brussels Convention for the Unification 

of Certain Rules of Law Concerning Ship-Arrest, 

provides in its article 7-1 that port of call’s court 

has jurisdiction to know of a request for 

authorization of ship-arrests and the following 

main proceedings.  

For instance, the captain of a yacht who thought 

he was being wrongly dismissed, can arrest the 

ship, since the Brussels Convention provides that 

are counted as maritime claims the "salary and 

disbursements of the Captain" (Aix-en-Provence, 

2nd Chamber, January 24th 2013, RG 

n°11/22219).  

In this case, he will make a claim to the Juge de 

l'exécution of the Tribunal de Grande Instance 

(TGI) or of the Tribunal de Commerce (TCOM) of 

the port of call of the ship (or home port), here it 

will be the French TGI or TCOM, and the main 

claim proceedings will take place before the 

french courts. 

 

Brussels Regulation I bis : for cases where the 

defendant is domiciled within the European 

Union  

When the defendant is domiciled in the 

European Union the application of the 

conventions binding member states must be 

done. Notably, the September 27th 1968 

Brussels Convention and then the December 

12th 2012 Brussels I bis Regulation 

(n°1215/2012).  

Article 21 of the Regulation 1215/2012 provides 

that when the employer of a seafarer is settled 

on European territory, the court that will have 

jurisdiction will be the one of the usual place of 

business - the home port, hence the French 

court.  

However, the employer can only start 

proceedings against a salaried worker at the 
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court of his place of residence (art 21, 

Regulations 1215/2012).  

The Lugano Convention: for cases where the 

defendant is domiciled within the European 

Union 

The October 30th 2007 Lugano Convention 

concerning court jurisdictions and the 

recognition and enforcement of judgements for 

civil and commercial matters, was ratified by the 

European Union, Denmark, Iceland, Norway and 

Switzerland.  

Article 4 of the Lugano Convention provides that 

"A person domiciled in a Member State may, 

whatever his nationality, avail himself in that 

State of the rules of jurisdiction there in force, 

and in particular those specified in Annex I, in the 

same way as the nationals of that State".  

It thus has a universal applicability in the cases 

where the claimant is domiciled on the territory 

of a member state.  

Concerning employment contracts, article 19 of 

the Lugano Convention provides that the 

employer, whom is a national of a Contracting 

State, can be tried in another Contracting State, 

in the usual place of business or at the place 

where the subsidiary hired the employee.  

 

To conclude, even if an employment contract 

provides a choice of jurisdiction clause, it can 

easily be rendered unenforceable if he is 

domiciled in a Contracting State to the Lugano 

Convention or if the defendant is domiciled in 

the European Union.  

 

 Which Court has jurisdiction: Conseil de 

Prud'hommes (French specialized labor law 

court) or Tribunal d'Instance (French 

General law court)? 

The matter of jurisdiction of courts concerning 

claims related to an employment contract 

between a seafarer and his employer is not 

clearly settled. Two possible courts can have 

jurisdiction: the Conseil de Prud'hommes and the 

Tribunal d'Instance.  

1) When the Tribunal d'Instance (TI) has 

jurisdiction :  

When the case is about a French flag seafarer: 

no doubt remains. Indeed, the article R221-13 of 

the Code de l'Organisation Judiciaire (Code of 

Judiciary Organization), was clarified by the 

decree n°2015-219 of February 27th 2015 and 

gives jurisdiction to the Tribunal d'Instance. The 

TI knows of all disputes relating to the formation, 

execution and termination of an employment 

contract between an employer and the seafarer. 

Article R221-49 of the same Code, modified by 

the decree of February 27th 2015 considers that 

territorial jurisdiction is given to the courts of the 

place of domicile of the seafarer, the boarding 

port, the disembarking port, the port where the 

employer has its main place of business or 

agency or the port of registration of the ship.  

When the case is about a foreign flag seafarer : 

The current case law has also considered that the 

Tribunal d'Instance had jurisdiction to know of 

cases concerning the seafarer and his employer.  

The Aix-en-Provence Court of Appeal has also 

given jurisdiction to the Tribunal d'Instance, in 

cases of dismissal, as long as the contract was 

executed essentially in France, regardless of the 

nationality of the ship-owner or the flag of the 

ship (CA Aix-en-Provence, 17th Chamber, March 

25th 2003, RG n°453/2003, yacht Abacos, 

Forasse c/ Wilhem Kurt).  

For instance, in a case decided on October 14th 

2014 by the 18th Chamber of the Aix-en-

Provence Court of Appeal (CA Aix-en-Provence 

18ème ch, 14 October 2014, n°14/00812, Sté 

Makarim Ltd c/M. Besozzi, navire Friday Star). In 

this case, the seafarer, a chief engineer officer, 

domiciled in Marseilles is hired by a company 

whose headquarters have been located in the 

Isle of Man since 2007. The seafarer took note of 

the termination of his employment contract and 

of the fact that his salary went unpaid in June 

and July 2011. He seized Marseilles' Conseil de 

Prud'hommes that declared it had jurisdiction. 

The defendant seized the Aix-en-Provence Court 

of appeal in a recourse against jurisdictional 
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decisions. The latter gave jurisdiction to 

Aubagne's Tribunal d'Instance after having tried 

mediation with the Administrator of Maritime 

Affairs. The decision of the Court of Appeal has 

for legal base article R221-13 of the COJ cited 

above.   

Finally, our firm counseled an English company 

that obtained that the Aix-en-Provence Court of 

Appeal declares Toulon's Tribunal d'Instance had 

jurisdiction to hear of a case opposing the firm to 

its Captain following his dismissal (CA Aix-en-

Provence, 17 October 2014, n°2014/458, Navire 

DOLCE VITA, Henfra c/Sibut).  

To conclude, if the fact that the Tribunal 

d'Instance doesn't make any doubt when the 

seafarer is hired under french flag, it is not the 

same when the seafarer navigates under a 

foreign flag; even if the Tribunal d'Instance 

often has jurisdiction, it is often under question 

due to a judicial trend to give jurisdiction to the 

Conseil de Prud'hommes.  

2) When the Conseil de Prud'hommes (CPH) 

has jurisdiction  

The current case law has a tendency to give 

jurisdiction to the Conseil de Prud'hommes in 

most international employment maritime law 

cases, notably in Mediterranean yachting.  

Indeed, the Cour de Cassation's (French Supreme 

Court) case law (Soc. 28 juin 2005 n°03-45.042, 

navire Nan Shana) considered that the November 

20th 1959 decree, that provided that the 

Tribunaux d'Instance had jurisdiction to settle 

cases arising between seafarers and ship-owners 

or their representatives in matters relating to 

employment contracts ruled under the Maritime 

Labor Code (Code du travail Maritime), were not 

transposable in international order and that one 

must thus invoke article R1412-1 of the Labor 

Code. That code being transposable in the 

international order. This article provides that: 

"The employer and the salaried worker bring 

litigations before the Conseil de Prud'hommes 

that has territorial jurisdiction".  

Since the 2015 decree is quiet on the question of 

transposition of its rules in the international 

order, a part of the doctrine and case law 

considered the dispositions of the Code de 

l’Organisation Judiciaire (Judiciary Organization 

Code) are not transposable and that article 

R1412-1 of the Labor Code should apply.  

The Conseil de Prud'hommes has jurisdiction 

when the case is about a captain (CA Aix-en-

Provence, 17ème chambre, December 17th 

2013, n°12/23376, Sté Marine Neva Ltd, Miss 

Irisha vessel).  

Many decisions confirmed the jurisdiction of the 

Conseil de Prud'hommes for this type of 

litigations (CA Aix en Provence December 17th 

2013, n°12/233376; Cour de Cassation Ch. Soc. 

31 mars 2009, n°08-40.367).  

This position is also underlined by the doctrine 

(P. Chaumette, DMF 2014 n°756; M. Le Bihan  

Guenole, LSJ Sociale n°23, 1248).  

 

 

BREAKING NEWS 

Two recent judgments from 1st degree French 

Court of Cannes (“Tribunal d’Instance de 

Cannes” n°11-15-000453 and n°11-15-000473) 

of March 10th 2016 remind that: 

“The jurisprudence is well established by the 

France’s Supreme Court (“Cour de Cassation”): a 

jurisdiction clause in an employment contract, 

which expressly designates a foreign court is 

lawful and should apply if it is written, precise, 

and expressly accepted by the employee”.  

However, these judgments are too recent to 

know their exact scope of application. 
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Conclusion: The case law is unclear on the 

nature of the court that has jurisdiction to hear 

of a case resulting for an international maritime 

employment contract, even though there is a 

clear tendency to give jurisdiction to the Conseil 

de Prud'hommes.  

Until a decree or a judgement of principle, that 

would give exclusive jurisdiction to one or the 

other courts occurs, the doctrine advises to seize 

the Conseil de Prud'hommes, even though the 

Tribunal d'Instance cannot be excluded 

completely.  

 What are the social benefits of a seafarer?  

-Seafarers on a French ship :  

The social security of the seafarers who are 

domiciled in France, regardless of their 

nationality, and employed aboard vessels who 

are registered at the International French 

Register (Registre International Français), is ruled 

by the Etablissement National des Invalides de la 

Marine (Enim).  

-Seafarers on a foreign flag ship with a French 

ship-owner 

In this case, the French seafarer has signed a 

French maritime employment contract with a 

French ship-owner. He is in a detachment 

situation. His social entitlements are the same as 

if he were employed on a French ship.  

-Seafarer on a EU flag ship 

In this case, the EU social security law will apply. 

Social security affiliation is determined by the 

flag of the ship as part of the coordination of 

social security systems (Art 11§4, Regulations 

883/2004, April 29th 2004).  

-Seafarer on a foreign flag ship (outside EU) 

The social security protection of seafarers must 

be in line with the minimal dispositions of the 

International Labor Office Conventions on 

Maritime Labor of 2006.  

The social coverage of a seafarer is then 

determined by the flag's law. When it is 

considered insufficient or non-existent, the 

seafarer can get affiliated with the Caisse des 

français de l'étranger (CFE) or to another private 

insurance of his choice. The CFE is a private 

organization in charge of a public service. When 

affiliated to the CFE a seafarer who works abroad 

benefits from the same advantages as if he was 

affiliated to the general social security system 

there is no snap in back provisions.  

Furthermore, since affiliation to the CFE is done 

on a voluntary basis, the seafarer can choose to 

contribute to : 

 Health insurance with maternity and 

disability coverage 

 Work injury insurance 

 Pension insurance 

- The particularity of seafarers domiciled in 

France, employed under foreign flag attached to 

the ENIM 

The French National Assembly adopted on 

November 30th 2015 a statute of the financing of 

social security for 2016. Article 31 supports the 

attachment to the ENIM of seafarers residing in 

France on a regular and stable basis and that 

carries on an activity directly linked to the 

exploitation of a vessel, but navigate under a 

foreign flag. The usual place of residence will be 

linked to the flag's state.  

The other "salaried seafarers" under foreign flag 

will be attached to the French general social 

security regime (Ursaaf).  

This text will be enforceable at the latest on 

January 1st 2017. How will those affiliations 

work? Will they have to be done by the ship-

owner or the seafarer? A decree of the Conseil 

d'Etat should make it more precise.  
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 Some practical advice  

 

o Before hiring a Captain 

Make sure to check the Captain's certificate of 

competence in relation with the tonnage of the 

vessel. Different types of certificates exist :  

- Brevet capitaine yacht 200: this certificate of 

competence allows seafarers to work on leisure 

crafts of less than 200 tons gross tonnage, that 

go beyond 60 miles from the coast and that can 

carry no more than 12 passengers, in the 

following positions :  

- Captain, first mate, or officer in charge of a 

navigational watch 

- Chief engineer officer, assistant engineer 

officer, or officer in charge of an engineering 

watch on leisure crafts with propelling power 

under 250kW 

-Brevet capitaine yacht 500: this certificate of 

competence allows seafarers to work as officers 

in charge of a navigational watch, first mate and 

captain on :  

-leisure crafts with collective use (navires de 

plaisance à voile à utilisation collective, NUC) 

sailing inside french territorial waters;  

- leisure crafts with up to 500 tons gross tonnage, 

that cannot carry more than 12 people with no 

limitation of distance from the coast.  

-Brevet capitaine yacht 3000: this certificate of 

competence allows seafarers to work as officers 

in charge of a navigational watch, first mate and 

captain on all types of leisure crafts (sail and 

power) with a less than 3000  gross tonnage that 

cannot carry over 12 passengers, with no 

limitation of distance from the coast.  

Be sure to check the judicial records of the 

candidate, which must be blank in its country of 

origin as well as in the country where the 

seafarer will have to work.  

 

 

o Before dismissal 

In the case of a ship that has its home port in 

France, in adequation with the rules of conflict of 

law and jurisdiction seen above, french law will 

be enforceable in case of dismissal, because 

those provisions are of public order. The principle 

is to apply the most favorable rule to the salaried 

worker, even if we are in the presence of an 

electio juris clause.  

According to French law, before any decision, 

you must summon the seafarer for a 

preliminary interview, regardless of the motive 

of the dismissal.  

The convocation notice must be sent via 

registered mail. This letter must indicate the 

motive of the convocation.  

The preliminary interview cannot take place less 

than 5 working days after the presentation of 

the letter. If the letter is given in person, the 

salaried worker must sign it. Emails and faxes are 

not allowed. The presentation of the letter by an 

huissier is allowed.  

 

The convocation notice must: 

-    specify that a dismissal is being considered; 

- mention the date, time and place of the 
interview  

-  remind the salaried worker of his right to ask 

for representation 

 

The dismissal procedure is of public order 

because it is one of provisions that French law has 

committed to abide by in international treaties. A 

salaried worker cannot give his rights, even by 

contract, to a protective dismissal procedure and 
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the employer will always have to explain and 

justify his decision. The motivation for dismissal 

must be real and correspond to proven and 

objective facts. It must be sufficiently serious to 

justify the loss of a job. A dismissal that doesn't 

meet these criteria can be ruled as abusive and 

gives right to compensation to the salaried worker 

who has lost his job.  

Maritime employment contracts are a particular 

kind of employment contracts that deserve even 

more attention when it is international because 

of the complexity that results from the conflicts 

of law and jurisdiction.  

The most crucial step in its drafting is in the 

choice of the dispositions that will apply taking 

into account, regardless of the law chosen by the 

parties, the law of the usual place of residence 

that could be more favorable to the employee, 

and that could be mandatory.  

 

 

 

 

 

 

 

 

 

 

 

 

Favarel & Associés Law Firm : who are we ? 

The Favarel & Associés Law Firm was founded in 

Marseilles In 1997 by Me Béatrice Favarel, Knight of 

the Ordre du Mérite Maritime. It is specialized in 

arbitration law. It offers a complete experience, 

particularly in business law and transport law, in "an 

all in one" way, in legal advice and litigation. 

Composed of a team of young and dynamic lawyers, 

our team is highly qualified and specialized. Our 

working languages are English, French, Spanish and 

Russian. Our law firm has developed a transparent 

approach and privileged connection with each of our 

clients. 

We are well known for being highly reactive, especially 

in cases of ship-arrests. We deal on a daily basis with 

the drafting and negotiating of international contracts 

such as Mega Luxury Yachts construction contracts. 

Our team has a depth experience in the drafting of 

employment contracts for seafarers. 

 

For more information, don't hesitate to contact us! 

 

 

 

 


